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ARE “WRITTEN INSTRUMENTS” THE SUB- 
JECTS OF LARCENY? 





Away back in the misty past some 
English judge declared that one could 
not be held liable for stealing the title 
deeds to real property (Year Book 10, 
Edw. 4, 14). From this insignificant be- 
ginning the rule developed like a grow- 
ing snowball and enveloped many other 
documents within its purview until it 
was allowable for anyone to steal a writ- 
ten instrument with impunity—a result 
so ridiculous as to have cast great dis- 
credit upon the law itself. But it is like 
adding insult to injury when a judge goes 
further and enlarges that application of 
such a rule in the face of all common 
sense and reason. This is what a nisi 
prius judge has done in the case of State 
v. McCulloch recently decided by the 
Circuit Court in the City of Springfield, 
Missouri, a case which had been trans- 
ferred to that jurisdiction by change of 
venue from the City of St. Louis. 

The defendant in that case was the 
president of the United Railways Com- 
pany, the owner of all the street car lines 
of St. Louis. A heavy and somewhat 
unjust tax, known as the Mill Tax, had 
been imposed on the company by the 
city. After spending many years in a 
futile effort to avoid payment of this tax, 
the company finally discovered a friendly 
city administration willing to compro- 
mise the load of back taxes which had ac- 
cumulated. The compromise ordinance 
was passed, but was about to be held up 
by referendum petitions which were cir- 
culated by a voluntary committee of citi- 
zens. When the committee had secured 
sufficient signatures to the petitions, the 
defendant, it was charged, employed one 
Jackson to hire thugs to break into the 





safe of one Heilman the custodian of the 
petitions and destroy them. The “crime” 
was “pulled off” on the night of June 15, 
1918, and the petitions burned. 


On the trial at Springfield a few weeks 
ago, after the State’s evidence was in, the 
trial court sustained a demurrer to the 
evidence and directed a verdict for the 
defendant on the ground that referendum 
petitions were not property which could 
be the subject of larceny and therefore 
defendant could not be guilty of burglary 
since the intent to steal could not be 
shown where there was nothing to be 
stolen. It is needless to say that this 
decision has been bitterly resented by the 
people of the state and has unfortunately 
made more difficult the task of those who 
have sought earnestly to increase the con- 
fidence of the people in the courts. How- 
ever, it is only fair to the judge who ren- 
dered this decision (Hon. Orin T. Pat- 
terson, of Springfield) to quote the rea- 
sons which he assigned in a written opin- 
ion as the basis of his decision. He said: 

“The purpose of the referendum peti- 
tions was a purely public purpose of a 
legislative nature. The committeemen 
for the petitioners, the circulators and 
the signers or petitioners, were acting in 
a legislative capacity to accomplish that 
purpose. When the referendum petitions 
were taken they were operative for that 
purpose alone. When the things taken 
became petitions they ceased to be 
pamphlets or blank referendum petitions 
and were referendum petitions dedicated 
to the use of accomplishing the repeal 
of a law. They were, therefore, writ- 
ten instruments’ because they repre- 
sented an operative obligation. Under 
the common law, ‘written instruments’ 
were not the subjects of larceny. Un- 
der section 4927 of our statutes such 
‘written instruments’ as affect pecuniary 
obligations or such ‘written instruments’ 
as affect title of property are personal 
property. 

“Referendum petitions, operative only 
for a public purpose of a legislative na- 
ture, are not within this statute. Any- 


{ thing to be property must be something 
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of some appreciable pecuniary value. 
Property*is something that is the sub- 
ject of ownership, about which the owner 
can do practically as he pleases, burn it 
or otherwise destroy it, if he wants to. It 
is something that the owner can sell or 
trade. Generally, it is something that 
the owner can devise or that goes to his 
heirs at his death. Referendum petitions 
lack all of these attributes of personal 
property. The idea of ownership of ref- 
erendum petitions would be inconsistent 
with their legislative purposes. They 
are, therefore, public documents, because 
devoted solely to a public purpose, and 
are not the subject of larceny.” 

There are three clear fundamental er- 
rors in this opinion. First, it does not 
correctly state the common law rule; sec- 
ondly, it does not fairly construe the 
state statute; thirdly, it does not ac- 
curately define the term “property.” In 
the first place the common law did not 
exclude all “written instruments” as sub- 
jects of larceny. In the second place the 
Missouri statute does not exempt certain 
property from this common law rule, but 
provides generally that persons may be 
convicted of larceny who steal “any 
money, goods or other personal property 
or valuable thing whatsoever.” In_ the 
third place in seeking to show that ref- 
erendum petitions are not “personal prop- 
erty,” within the terms of this statute, the 
court improperly confines the meaning of 
this term to absolute interests in chattels, 
when it obviously includes anything in 
which one may have any right of user 
whatever, whether absolute or qualified 
or whether it has a market value or a 
value based only on a particular use of it 
by the possessor thereof. 

We have already referred to the old 
case in the Year Books which held that 


stealing the title deeds to property was ! 


not larceny. Lord Coke, by a process of 
technical refinements, applied this prin- 
ciple to all evidences of choses in action. 
The common-law rule, however, did not 
go any further. May on Criminal Law, 
Sec. 272; Stephen’s History of the Crim- 


WIN, 





inal Law (3rd Ed.), p. 143. The reason 
for this rule as stated by Coke and the 
early common law judges was that where 
a written instrument was merely the evi- 
dence of an obligation, a theft of the pa- 
per did not affect the obligation which 
still existed independent of the writing, 
and therefore nothing of value was taken, 
That reason is not even a decent reason 
for the absurd rule which it seeks to sus- 
tain; it certainly is no reason whatever 
to sustain the rule when applied to writ- 
ten instruments which do not represent 
pecuniary obligations and whose value in- 
heres in the paper itself, and what is writ- 
Therefore, in the absence of 
statutes, all written instruments other 
than evidences of obligations and title 


ten thereon. 


may be the subjects of larceny. 


But the Missouri statute, as quoted 
above, is as broad as the statute in any 
other state where the effort has been 
made to abrogate this absurd rule of the 
common law. But the court refuses to 
take even this opportunity to escape the 
effect of a rule which he believed existed 
at the common law. It would seem that 
any judge should jump at the chance to 
relieve the jurisprudence of his state from 
the burden of an inherited rule of law 
which is ridiculous enotgh to make a 
Hottentot laugh. The United States Su- 
preme Court took such an opportunity 
when it construed an Act of Congress 
making larcenable “any kind or descrip- 
tion of personal property” to include even 
written instruments representing an ob- 
ligation of the government such as post- 
age stamps. Jolly v. United States, 170 
U. S$. 402. And the Supreme Court of 
Oregon construed an unused railroad 
ticket as goods and chattels under their 
statute, declaring that they were “unwill- 
ing to be governed by the archaic refine- 
ment arising out of the common law of 
larceny.” State v. Wilson, 63 Ore. 44. 

The trial court’s argument to show 
that a referendum petition was not per- 
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sonal “property” under the Missouri stat- 
ute is superficial and illogical. Anything 
is my property in which I have a lawful 
right of user. The term “property” is 
nothing but the bundle of rights which 
the law declares an individual may have or 
enjoy in a thing. A sheet of paper is a 
thing. It has dimensions and it has value. 
Even if the writing thereon makes it mere- 
ly the evidence of a chose in action, as a 
note, at common law the writing could be 
and frequently was disregarded and the 
thief prosecuted for petit larceny for steal- 
‘scrap of paper.” 2 Russell, Crimes, 


‘ 


ing a 
74-80. 

Nor need the value of the thing be 
“appreciable,” 
that is meant a market value. 
may be a Chinese laundry ticket and be 
worthless to everyone but a Chinaman and 
be the 


as the court alleges, if by 
The thing 


yet be valuable to him. It may 
stenographic notes of the trial of a case 
and be valuable only to the attorney or 
party to the suit. Such notes would be 
property. People v. McGrath, 5 Utah 
525. In the McGrath case the value of the 
stenographic notes was held to consist in 
their value to the person entitled to their 
possession and to be estimated by the labor 
expended on them and the use to be made 
of them. 

Nor had the referendum petitions in 
the principal case become public records; 
they were still the property of the cir- 
culators until they were deposited with 
the proper authorities and from that time 
only did they exert their influence as legis- 
lative documents. No property ceases to 
be mine until I have parted with it. A 
deed is not a deed until it is delivered. 
A note is not a note until it is negotiated. 
A declaration or answer, drawn up and 
signed does not become a pleading until 
filed with the clerk. In all these cases the 
owner of the writing retains his owner- 
ship or right of user in the paper or docu- 
ment until he parts with it. 

It is a matter of regret to every lawyer 
that cases involving wrongs to society 





must ride off to defeat on mere technicali- 
ties even when properly understood, but 
it is little short of a catastrophe when 
judges go out of their way to give effect 
to technical objections that have no rele- 
vancy whatever to the case. 

English lawyers often marvel at the ri- 
gidity with which our courts adhere to the 
letter of the decisions of an ancient and 
barbarous age from which their courts have 
long since departed. The only explanation 
of this tendency is that our courts fail to 
exercise any independent judgment of 
their own, but are too ready to take some 
other judge’s Opinion or some superficial 
generalization as the law 


text writer’s 


without any inquiry ecither as to the 


soundness of the original rule or its ex- 
act limitations in view of the facts of the 
particular case or the state of the law or 
of society at the time the decision was 


rendered. 








ITEMS OF PROFESSIONAL 
INTEREST. 


THE CO-TENANT’S EQUITY IN THE EX- 
PECTATION OF A RENEWAL OF A JOINT 
LEASE.—There are rights recognized in equity 
that have no sound basis in either law or logic. 
One of these is the tenant’s equitable right of 
a renewal of his lease. This right, of course, 
does not exist against the landlord. The land- 
lord is not bound to renew a lease, but may 
lease it to whomsoever he pleases. But the 
right is enforced against co-tenarts or against 
those who sustain any fiduciary relation to the 
tenant. Thus one co-tenant can not secretly ob- 
tain a renewal of a joint lease in his own name 
as against his co-tenant. 

This important equitable right and its limi- 
tations are fully discussed in the recent case 
of Thayer v. Leggett, decided June 1, 1920, by 
the New York Court of Appeals. In this case 
defendant was a co-tenant with certain brothers 
of a lease which descended to them from their 
father. At a partition sale the lease was sold 
to A, a stranger, and plaintiff in this case. It 
had only one year to run. Without the knowl- 
edge of his other brothers or of plaintiff, de- 
fendant secured a renewal of the lease in his 
own name. Plaintiff brings suit against the 
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defendant alleging that the latter’s act as co- 
tenant was wrongful; that the lease acquired 
by him inured to the benefit of the co-tenants, 
and that having purchased all their right, title 
and interest the lease so obtained belongs to 
the plaintiff. The trial court gave judgment 
for plaintiff which judgment was reversed by 
the Court of Appeals. 

The general principle underlying questions 
of this kind is in accordance with the judg- 
ment of the trial court. The rule was clearly 
stated in the old English chancery case of 
Keech v. Sandford, Solwyn’s Cas. in Ch. 61, 
where it was held that one who holds a lease 
in trust for another may not deprive the latter 
of his interest by taking a renewal or a new 
lease in his own name. So also an administrator 
may not secure a renewal of a lease belonging 
to his estate in his own name. Matter of Mor- 
gan, 18 Ch. Div. 938. Nor a guardian. Mulner 
v. Harewood, 18 Ves. 274. So also the rule has 
been extended to corporations and partnerships 
and one director or one partner may not secure 
a renewal of a corporation or firm lease in his 
own name. Robinson v. Jewett, 116 N. Y. 40; 
Mitchell v. Reed, 61 N. Y. 123. So also an agent 
cannot secure a renewal of his principal’s lease. 
Davis v. Hamlin, 108 Ill. 39; nor may a tenant 
for life secure a renewal of a lease as against 
the remainderman. Tanner v. Elworthy, 4 
Beay. 487; Holridge v. Gillespie, 2 Johns Ch. 
29. The rule is well stated by the court in 
Robinson vy. Jewett, supra, as follows: 


“Those who are in possession of lands under 
a lease have an interest therein beyond the sub- 
sisting term, usually called the tenant’s right 
of renewal. Between the landlord and tenant 
this interest cannot strictly be denominated a 
right or estate, but is merely a hope or expec- 
tation, there being in the absence of contract 
no way, legal or equitable, of compelling a re- 
newal. But as between third persons, the law 
recognizes this interest as a valuable property 
right and the renewal as a reasonable expec- 
tancy of the tenants in possession.” 


The rule is also extended to co-tenants. In 
this respect the rule is well stated in Freeman 
on Co-tenancy, Secs. 151, 157, where the learned 
author says: 


“The case of tenants in common coming into 
joint possession of real estate as coheirs or 
co-devisees has always been spoken of as creat- 
ing special obligations between the joint own- 
ers; in fact as forbidding either to do any act 
which could be unlawful or improper if done 
by a trustee charged with the care and preser- 
vation of a trust estate. * * * The renewal of 
a lease in favor of any of the lessees is governed 
by the rules established by law in reference 
to the acquisition of an outstanding title by a 
co-tenant. The new or renewed lease is held 
by the lessee in whose name it is taken, in trust 





for his co-lessees under the old lease, in propor- 
tion to their respective interests. The parties 
in possession under a lease are jointly entitled 
to participate in the benefits of a renewal.” 





But the court in the principal case holds that 
this right or equity in the renewal of a lease 
does not apply to strangers who purchase the 
interests of one or all of the co-tenants in an 
old lease; that in such cases anyone or all of 
the co-tenants who sell an existing lease may 
contract with the landlord for a new lease of 
the premises on expiration of the former term. 
On this point the New York Court of Appeals 
said: 


“Assuming that the renewed lease was 0b- 
tained secretly, for his own benefit by Joseph 
A. Leggett, in fraud of the rights of his co- 
tenants; assuming that they would have been 
entitled to relief had they demanded it in a 
court of equity, they have made no such de- 
mand. It may be they are content. Two of 
them participated in the transaction. The third 
was a stockholder in the Leggett corporation. 
But content or not, if the rights of any one 
were violated it was their rights. If any one 
may ask redress, it is they who may ask it. The 
plaintiff, a stranger, may not make the demand 
for them. No cause of action has been assigned 
to him. He, at least, has not been injured.” 





WHAT IS MEANT BY “PROVOCATION” 
SUFFICIENT TO REDUCE A CHARGE OF 
MURDER TO MANSLAUGHTER?—In this 
country we hear much of the phrase “unwrit- 
ten law,” a “law,” by the way, which is not a 
law, but only a popular sentiment provoked by 
an immoral impulse of revenge. In England 
the courts fear this so-called doctrine so great- 
ly that they are in danger of denying the force 
of certain important principles of law by lean- 
ing too far backward whenever anything re- 
sembling this abhorrent ground of defense is 
raised in a trial for homicide. 


In the recent case of Rex v. James Ellor 
(Times, July 27, 1920), the Court of Crim- 
inal Appeal overturned a vital principle of 
the law of homicide when they denied that the 
defense of provocation sufficient to reduce mur- 
der to manslaughter could be based on the 
declaration of a wife to her husband that she 
preferred the embraces of another man to 
that of her husband and that she would not re- 
turn to her husband. 

In this case an invalided soldier, suffering 
from heart disease, was abandoned by his wife. 
His stepson told him she was living with an- 
other man—an inaccurate statement, but one 
believed by the prisoner. He then called on 
her, begged her to return, but was told that 
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she would never do so, and that she meant 
to “enjoy herself.” He begged her on his 
knees to return, or, at any rate, to restore his 
children to him; she refused, and told him 
to put his head under a train. In a sudden 
passion he then killed her. There was no 
doubt that his act was unpremeditated; he 
brought no weapon with him. His account of 
the interview, although relying chiefly on his 
own evidence, was not shaken or seriously dis- 
puted. 


In criticising the action of the Court in per- 
mitting this man to be hanged for murder 
when under the theory of provocation he was 
liable to be condemned for manslaughter only, 
the Solicitors’ Journal (July 31, 1920) said: 


“In these circumstances it is difficult not to 
feel that the provocation was such as to over- 
come the will of any ordinary man. But the 
trial judge, and now the Court of Criminal 
Appeal, held that such provocation—by words 
alone—in the absence of actual adultery dis- 
covered on the spot by the wronged husband 
or wife, is not sufficient to reduce the crime to 
manslaughter. One argument, apparently used 
by the prosecution, the trial judge, and the 
Court of Criminal Appeal, namely, that any 
such extension of the doctrine of provocation 
means holding that a husband (or wife) is en- 
titled to kill an unfaithful spouse, is a con- 
tention that we fail to follow. Manslaughter 
is a crime punishable with penal servitude for 
life—surely a penalty sufficient to deter any 
ordinary man from killing an unfaithful wife 
out of mere revenge.” 








THE CARE OF HIGHWAYS—ROAD 


AUTHORITIES AND HIDDEN 
DANGERS. 


Road authorities have no right of prop- 
erty in highways. To what extent then, 
are they to be held responsible for the 
proper user of property either conjointly 
with the owners thereof, or primarily, and 
instead of the owners? As a general rule, 
road authorities must do everything nec- 
essary to make a highway safe for the 
users thereof, but this principle is too vague 
to be of much practical assistance and it 


(1) Brierley v. The Suburban District Com- 
mittee of the County Council of Midlothian, 1920 
28. L. T. 81. 





is, for this reason, therefore, that we wish 
to call attention to a recent decision of the 
Court of Session in Scotland,’ in which 
the Lord Ordinary (Lord Anderson) dealt 
with the general principles of liability as 
regards road authorities and also re- 
viewed the leading Scottish decisions on the 
question. 

The facts of the case briefly were, that 
on the Ist of August, 1919, the plaintiff, 
along with two pupils whom he was in- 
structing in motor car driving, was motor- 
ing along the old Dalkeith Road from Edin- 
burgh to Dalkeith. When the car was 
near the point where a side road joins the 
main old Dalkeith Road, a branch of a tree 
overhanging the road suddenly snapped 
and fell on the car and its occupants, injur- 
ing the pursuer and wrecking the car. The 
branch was said to have weighed a ton and 
a half and to have fallen from the height 
of about 19 feet above the level of the 
road. 


The question of liability turned on com- 
mon law, it being conceded in argument 
that there was no statutory obligation on 
the defendants imposing a duty of inspec- 
tion of overhanging trees. As regards 
common law liability, in the case of Elgin 
County Road Trs. v. Innes,’ Lord Presi- 
dent Inglis, at p. 51, explained how a 
statutory body like a road authority may 
become possessed of common law rights 
and affected by common law _ obliga- 
tions. In that case it was decided that 
road trustees had a good title to sue an 
action against the proprietor of lands 
bordering a public road for the purpose of 
having him ordained to remove a barbed- 
wire fence at the side of the road, it being 
alleged that said fencing was dangerous to 
persons or animals using the road. The 
road trustees professed to sue under their 
common law rights, and, in holding that 
they were entitled to do so, the Lord Pres- 
ident said: “Assuming that the fence here 


(2) 14 R. 48. 
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complained of, is a source of danger to 
persons travelling along the road, and also 
to cattle, horses, and sheep, | think there is 
no doubt that the pursuers have a good title 
to raise an action for the purpose of putting 
down the fence, not by reason of any ex- 
press power granted in their Act of Parli- 
ament, but upon the general rule of law that 
trustees always have a good title to defend 
the subject of their trust, and, as the sub- 
ject here is a public road, | think they have 
a good title at common law to put down 
everything which may interfere with the 
convenient and safe use of that road.” 
The doctrine that road authorities who 
have property in their charge are entitled 
to defend it, implied the corresponding duty 
of responsibility for such property. ‘This 
is illustrated by the case of McFee.* In 
that case the facts were that a railway 
bridge crossed a road, for which a body of 
Police Commissioners were responsible, at 
a height of 7 feet above the roadway. The 
bridge was thus a manifest and a constant 
danger to anyone driving such a vehicle 
as a cab along the roadway. <A cab driver, 
driving a cab along the road at night, was 
killed by coming in contact with the rail- 
way The Court held that the 
Police Commissioners were alone re- 


bridge. 


sponsible for the occurrence as they were 
charged, at common law, with the duty of 
making the street safe. In giving judg- 
ment the Lord Justice-Clerk, stated that 
the common-law duty of road authorities 
is “to see that there shall be no dangerous 
obstruction on the roads of which they 
have control.” “They are bound 
as guardians of the public safety to take 
means to prevent manifest danger 
which exists.” “T think this ac- 
cident took place in consequence of their 
fault in not dealing with this obvious dan- 
ger.” 


Reviewing these and other authorities the 
Lord Ordinary (Lord Anderson) was satis- 


the 


(3) 17 R. 764. 





fied that in McFee’s case the epithets 
“manifest” and “obvious” were designedly 
used by way of demarcation of the sphere 
of commo law obligation affecting the 
defenders, which is that road authorities 
are charged with a common law duty of 
removing dangers to the user of a high- 
Be- 
yond that sphere responsibility for the im- 
proper use of property attaches to its owner 
or occupier. 


way which are manifest and constant. 


Applying that principle to the facts in 
Brierley’s case, his Lordship made the fol- 
lowing observations regarding the plain- 
tiff’s case; “When the pursuer’s averments 
as to the alleged duty of the defenders come 
to be closely examined, with the logical 
consequences which must follow the affirm- 
ance of such duty, it seems to me to be 
impossible to give effect to his counsel’s 
This is the common law obli- 
gation which the pursuer says affected the 
defenders: In particular, it was their duty 
to see that trees which bordered and whose 
branches overhung said highway were in 


contention. 


a safe condition and not likely to fall upon 
passengers or vehicles using said highway, 
and, with that object in view, to have had 
them periodically inspected by competent 
persons, and, if found dangerous, to have 
had them cut down, or at least the dan- 
gerous branches thereof removed. If that 
proposition is sound in law it involves this— 
that road authorities in Scotland must em- 
ploy an army of skilled inspectors who would 
be bound to examine, from time to time, 
the condition of every tree which is so near 
a roadway that it might fall across it, and 
the state of every branch of every tree 
which overhangs a public road. It implies 
also that these inspectors have, at common 
law, power to enter private property, fields, 
plantations, policies, and gardens for such 
purposes of inspection. Moreover, it would 
logically follow that such obligation to in- 
spect could not be limited to trees. Every 
building adjoining a highway would have 
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to be inspected—its walls, roof, and chim- 
ney stacks; also everything which crossed 
a highway—such as viaducts, aqueducts, 
telegraph and telephone wires. I am quite 
unable to affirm the existence of a common 
law obligation of this extent and character. 
In the law as they are stated there would 
be general agreement. Of course, the case 
may be conceived where a different con- 
clusion would have been reached. Sup- 
pose that the branch which fell had snapped 
partially and hung over the roadway in 
such a condition that its fall might at any 
moment be expected. If it could be 
alleged that the officials of the road author- 
ity knew of this state of matters and took 
no steps to remove the danger, then, if an 
accident occurred thereafter by the fall of 
the branch, the road authority might be 
held to be primarily responsible. This state 
of facts would resemble those in McFee, 
and it might well be held in such a case 
that the road authority was under a com- 
mon law obligation to procure the removal 
of the danger and to shut up the road until 
this had been done. The 51st section of 
the Roads and Bridges Act, 1878, empowers 
any two members of a road authority, on 
a written report by a surveyor or district 
surveyor that any highway has become or 
is about to become dangerous, to shut it 
up by written order. But the case sup- 
posed is a totally different one from the 
present.” 


In Brierley’s case the plaintiff's allegation, 
was that the danger though potential, was 
latent and discoverable only by skilled in- 
spection and what it decides is in ‘effect 
that road authorities are not bound to en- 
gage a staff of foresters to inspect the 
branches of trees over-reaching roadways 
in search of hidden dangers. 


Donatp MacKay. 
Glasgow, Scotland. 





VALIDITY OF LAWS REGULATING 
CAPACITY OR DIMENSIONS OF 
CONTAINERS. 





Introductory—Legislation regulating the 
size of measures and containers in which 
food commodities are sold to the public, is 
of comparatively recent date. It is an exer- 
cise of the police power for the purpose of 
protecting the public and consumers from 
fraud and imposition in their purchase of 
commodities, and the courts have uniformly 
held that the legislative authority has the 
right to regulate weights and measures, and 
to delegate that authority to municipal cor- 
porations, so that the latter, in so far as 
they exercise police powers, may do the 
same. Of course, in cases questioning the 
validity of ordinances containing such reg- 
ulations, the additional question arises of 
whether, in the grant of power to the par- 
ticular municipality, or to the class to which 
it belongs, the legislature has delegated to 
it the power which it seeks to exercise. 

“During the last dozen vears there has 
been a decided tendency of manufacturers 
to pack foods in cans and packages. Im- 
proved machinery and improved sanitary 
conditions have enabled foods to be packed 
cheaply and safely; therefore conditions 
have been changing year by year, and leg- 
islation necessarily must change to meet 
them. The object of all net weight and 
measure laws is to prevent the opportunity 
for fraud.”? 

These statutes and ordinances come with- 
in the class of those providing for official 
weighers of coal and grain; the purpose of 
the latter being to protect from fraud per- 
sons who buy and sell grain, and banks 
which lend money on warehouse receipts, 
They establish a disinterested agency be- 
tween buyer and seller, both as to weights 
and grades of grain, and in effect make the 
certificate of the weigher an official guar- 
anty that the commodity which it repre- 


(1) State v. Armour & Co.. 27 N. D. 177. 145 
N. W. 1033, L. R. A. 1916F 380, Ann. Cas. 1916B 
1149, affirmed in 240 UT. S. 510, 26 Sup. Ct. 440, 
60 L. Ed. 771, Ann. Cas. 1916D 548. 
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sents is correctly represented, without 
further investigation on the part of either 
purchaser or seller. These .statutes, too, 
have been upheld by the courts.’. 

The usual police regulations concerning 
fire limits, regulations for the storage of 
gunpowder, and for the sale of poisons, and 
laws relating to oleomargarin and intoxicat- 
ing liquors, and many other enactments, are 
of this nature. The Federal laws relative 
to inspection of meat, and the Pure Food 
Laws are illustrations of legislation of this 
character. 

So, laws, regulating the size, weight, and 
markings of containers of explosives, and 
other dangerous contents, may be enacted 
for the safety of the public.® 

Constitutionality—Under the police power 
legislatures may enact all manner of whole- 
some and reasonable laws which are deemed 
for the good and welfare of the people. 
The state may pass laws regulating the con- 
duct of business, professions, trades, and 
pleasures, and if a particular business is 
essentially injurious to the public it may be 
entirely prohibited. The power to regulate 
invests the legislature with a large discre- 
tion to determine what measures are neces- 
sary to preserve the public interests and 
protect private rights. 

However, by virtue of the constitution 
of our government, the police power is 
limited by the organic law of the state and 
nation. Therefore, to justify the state in 
interposing its authority in behalf of the 
public, it must appear that the interests of 
the public generally require such interfer- 
ence, and that the means are reasonably 
necessary for the accomplishment of the 
desired purpose, and not unduly oppressive 
upon individuals. The legislature cannot, 
under the guise of protecting public inter- 
ests, impose unusual and unnecessary re- 

(2) State ex rel. v. 


Merchants’ Exchange, 


269 Mo. 346, 190 S. W. 903, Ann. Cas. 1917E 871. 

(3) Williams v. Walsh, 222 U. S. 415, 32 Sup. 
Ct. 137, 66 L. Ed. 253, affirming 79 Kan. 212, 
98 Pac. 777. 





strictions upon individual liberty, lawful 
the use of property, nor 
Its power is lim- 


occupation, or 
overthrow vested rights. 
ited to enactments relating to the interests 
or welfare of the public, and the state will 
not be allowed to encroach or trample upon 
any of the just rights of the citizen, which 
the constitution intended to secure against 
diminution or abridgment. 


It is held that legislation requiring con- 
tainers to be of certain capacity or dimen- 
sions, falls within the proper exercise of 
the police power and is constitutional.* 

In a Missouri case it was contended that 
an ordinance prohibiting a person from sell- 
ing his produce in any form or manner or 
in any quantity which he sees fit and which 
his purchasers desire, so long as his method 
is fair and characterized by honest dealing 
with his purchaser, impairs the right to 
make contracts. The Court held against 
such contention, and in its opinion quoted 
from the opinion in the case of Schmid- 
inger v. Chicago® as follows: 


“This Court has had frequent occasion 
to declare that there is no absolute freedom 
of contract. The exercise of the police 
power fixing weights and measures and 
standard sizes must necessarily limit the 
freedom of contract which would other- 
wise exist. Such limitations are constantly 
imposed upon the right to contract freely, 
because of restrictions upon that right 
deemed necessary in the interest of the 
general welfare. So long as such action 
has a reasonable relation to the exercise of 
the power belonging to the local legislative 
body, and is not so arbitrary or capricious 
as to be a deprivation of due process of 
haw, freedom of contract is not interfered 
with in a constitutional sense.’ 


However, a statute of Ohio requiring 
certain commodities to be sold by avoirdu- 
pois weight or numerical count, unless by 
agreement in writing of all contracting par- 


(4) See all 
article. 

(5) 226 U. S. 578, 589, 33 Sup. Ct. 182, 57 L 
Ed. 364, Ann. Cas. 1914B 284. 

(6) Stegmann v. Weeke, Mo., 1919, 214 S. W. 
137,5 A. L. R. 1060. 


cases hereafter cited in this 
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ties, but expressly excepting seeds and other 
articles in sealed packages, was held to 
place ‘“‘an unreasonable and burdensome 
obligation upon persons engaged in a law- 
and to be ‘an unwarranted 
exercise of the police power.” 

Container to Show Net Weight of Con- 
tents—The protection of the public from 
fraud by weight or 
measure of the contents of closed packages 
to be marked upon the outside thereof is 
clearly within the police power of the state. 
Where the necessities of life are sold to a 
large extent in package form, it is almost as 
necessary that the public should be pro- 
tected against imposition by scrimping the 
contents ot a package, as it is that it be 
protected against adulterated goods, or de- 
ception in quality by means of coloring, or 
against false weights and measures.* 

A law of this kind is not unreasonable 
because the true weight at the time of pack- 
ing is more than the true weight after loss 
“since it merely throws the 
loss upon the packer instead of the con- 
sumer.” 


ful business,” 


requiring the net 


by evaporation, 


“Whatever may be the necessary course 
to adopt to enable the container to cor- 
rectly indicate the weight of the commodity 
it contains, it is not unreasonable to place 
that burden upon the one who puts the 
article before the public as a sale com- 
modity, and compel him, if he wishes to 
retain his trade, to so pack his commodities 
that the consumer may know the true quan- 
tity of the thing he buys, and thus protect 
himself in paying the value of the thing he 
buys.””® 

It is within the police power of the state 
to require containers to be marked. with the 
net quantity of the contents of each con- 
tainer, or a statement that the specified 


(7) Ex parte Steube, 91 Ohio St. 135, 110 N. 
E. 250, L. R. A. 1916E 377. 

(8) Freadrich v. State, 89 Neb. 343, 181 N. 
W. 618, 34 L. R. A. (N. S.) 650; State v. Armour 
& Co., 27 N. D. 177, 145 N. W. 1033, L. R. A. 
1916E 380, Ann. Cas. 1916B 1149, affirmed in 
240 U. S. 510, 36 Sup. Ct. 440, 60 L. Ed. 771, 
Ann. Cas. 1916D 548. 

(9) Seattle v. Goldsmith, 73 Wash. 54, 181 
Pac. 4656. 





The inten- 
tion of such law being ‘to provide a record 


weight includes the container. 


on the wrapper that shall be the only means 
of establishing the weight of the container, 
to the end that the vendor may not be heard 
to say that the purchaser was informed in 
some other way, or that he waived infor- 


mation.’’!” 


An ordinance of the city of Chicago re- 
quiring every glass bottle or jar in which 
milk is sold to have its capacity permanently 
and legibly indicated on the bottle or jar, 
and fixing a penalty for using bottles or 
jars of less capacity than they purport to 
contain, was held to be a valid exercise of 
the police power to prevent fraud and im- 
position in the sale of milk.” 

In its opinion in this case the Court in 
part said: “Milk and cream are articles 
of general consumption. They are usually 
sold by the pint or quart, and while each 
transaction involves but a few cents, the 
number of such transactions in a large city 
like Chicago daily reaches a large sum. 
The opportunities for fraud in their sale 
are great, and the ordinary legal remedy 
afforded the individual consumer to pro- 
tect himself against fraud or deceit is 
wholly inadequate. Clearly, therefore, an 
ordinance like the one under consideration 
is valid and is not obnoxious to any of the 
provisions of the state or national consti- 
tution.” 

A statute providing that a print or pack- 
age of butter shall contain 16 ounces avoir- 
dupois, and when sold in less quantity its 
net weight shall be disclosed by the seller 
to the buyer, or a statement of the net 
weight be made upon a label attached 
thereto, has been upheld as a valid police 
regulation. The Court in speaking of laws 
of this character said: ‘They are upheld 
as police regulations, and such regulations of 


(10) People v. Armour & Co., 176 App. Div. 
161, 162 N. Y. Supp. 621. 

(11) Chicago v. Bowman Dairy Co., 234 Ill. 
294, 84 N. E. 913, 17 L. R. A. (N. S.) 684, 123 
Am. St. Rep. 100, 14 Ann. Cas. 700. 
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weights and measures have stood upon the 
statute books of this state practically during 
the entire existence of the state, and like- 
wise in other states of the Union.’’* 

Size or Weight of Package—A statute 
making the standard weight of a bushel of 
corn meal, whether bolted or unbolted, 48 
pounds, and making it unlawful to pack 
for sale or to sell corn meal in bags or 
packages except in standard weight quanti- 
ties of two bushels, one bushel, one-half 
bushel, one-fourth bushel, and one-eighth 
bushel, and requiring each bag or package 
to have marked thereon the quantity and 
weight it contains, when sold without being 
weighed or measured, but providing that 
retail sales may be made from bulk stock 
when priced and delivered by actual weight 
or measure, was held not to be unconstitu- 
tional. 

A statute making it unlawful to sell or 
deliver for use at any coal mine, black 
powder in any manner except in original. 
securely sealed, packages containing twelve 
and one-half pounds of powder, was held to 
be valid. This statute also provided that 
it should not be construed as in any manner 
conflicting with any existing contract of 
sale of black powder. 

The Court declared that an article, such 
as powder, which is dangerous to handle 
in proportion to the quantity handled, is 
properly subject to police regulation in re- 
gard to quantity from which harmless ar- 
ticles of commerce are exempt ; and that the 
statute is not unconstitutional as denying 
equal protection of the law because it ex- 
cepts from its operation sales made under 
existing contracts. 

“It is a principle fully recognized by 
decisions of state and federal courts, that 
wherever there is any business in which, 
either from the products created or the in- 
strumentalities used, there is danger to life 
or property, it is not only within the power 
of the states, but it is among their plain 


(12) State v. Belle Springs Creamery Co., 83 
Kan. 389, 111 Pac. 474, L. R. A. 1915D 5165. 





duties, to make provision against accidents 
likely to follow in such business, so that 
the dangers attending it may be guarded 
against so far as is practicable.”** 

Size and Dimensions—A city ordinance 
established a standard bushel box and half 
bushel box, and prescribed the length, 
width and depth for the same, as containers 
for fruits and vegetables sold or offered 
for sale in the city. It was alleged that a 
large number of farmers and truck garden- 
ers, selling to consumers or dealers in the 
city, have on hand 1,875,000 boxes of dif- 
ferent dimensions which cost them about 
$350,000; that their delivery trucks were 
designed to conform to the size of said con- 
tainers; that produce which they sell is 
neither bought nor sold by the bushel, but, 
by special agreement between the sellers 
and purchasers, it is sold by the box or 
crate, and the purchasers are not in any 
manner misled or deceived as to the ca- 
pacity of the boxes in which the produce is 
sold; that they deliver their boxes full to 
the purchaser and receive in return empty 
boxes of the same size and character from 
the purchaser. 

The ordinance was upheld, the Court re- 
viewing a number of cases in which laws 
providing for official weighers of coal and 
grain, establishing the standard of weights 
and measures, requiring grain, etc., to be 
sold only by actual weight, fixing the 
standard size of loaves of bread and pro- 
hibiting the sale of loaves of any other size, 
prohibiting the carrying out of the state 
any hogshead of tobacco raised in the 
state except such as had been inspected, 
marked, and passed according to the pro- 
visions of the act, and prescribing that the 
sale of oats and meal must be by the bushel, 
were upheld. 

The Court in part said: 


“The ordinance under consideration here 
fixes the cubical contents of bushel and 
(13) 


Williams v. Walsh, 222 U. S. 416, 32 


Sup. Ct. 137, 56 L. Ed. 253, affirming 79 Kan.. 


212, 98 Pac. 777, quoting from Nashville, etc., 
R. Co. vy. Alabama, 128 U. S. 96, 100. 


YIM 


VoL. 91 


CENTRAL LAW JOURNAL 


251 








half-bushel boxes, and provides a penalty 
for using boxes of a different capacity. 
The effect of the ordinance is that certain 
commodities could not be sold except in 
containers containing a bushel or a half- 
bushel. The prohibition of the use of boxes 
of other capacity is sufficient guaranty that 
boxes of other capacity would not be used, 
and furnished the same protection to the 
purchaser that the final weighing certificates 
would furnish in case of the sale of hay and 
coal, as considered by the Court in the 
Merchants’ Exchange case,** and the Syl- 
vester Coal Co. case.° The reason for 
the statute and ordinance in those cases 
applies with equal force to the ordinance 
here.” 


In a concurring opinion in this case, one 
of the justices said: 


“I concur for the reason only that there 
is no penalty attached for the failure to 
use a container of the prescribed dimen- 
sions, thus leaving so much of the ordinance 
as prescribes the dimensions of such con- 
tainers neither mandatory nor punishable, 
but advisory only. 


“IT do not agree that the city has the 
authority, under the guise of a police reg- 
ulation, to require the use of containers 
of fixed and arbitrary dimensions. I con- 
cede the authority in the city to pass an 
ordinance requiring such containers to be 
of a certain capacity so as to guard against 
fraud and cheating, and even to require 
such containers to be rectangular in shape, 
sO as to minimize time and labor in ascer- 
taining the conformity of such containers 
to the capacity required by the ordinance. 
But I do not think it lies in the power of 
the city to say by its ordinance that such 
containers must be of required length, 
width, and depth. Neither do I think that 
one using containers of an impeccable 
capacity, so far as complying with the re- 
quirement as to capacity is concerned, could 
be punishable in any wise for using a 
longer or a shorter, a wider or a narrower, 
a deeper or shallower container than the 
arbitrary standard prescribed by the ordi- 
hance, 


(14) 269 Mo. 346, 190 S. W. 903, Ann. Cas. 
1917E 871. 
(15) 131 Mo. 227, 32 S. W. 649, 51 Am. St. 


Rep. 566. 





“Upon the view that the ordinance means 
what I have said above that it ought to 
mean, I concur.””?° 

Discrimination Between Classes of Deal- 
ers—A statute which places persons who 
manufacture and sell, or who sell either at 
wholesale or retail, certain specified food 
produets in package form, not put up by 
retailers, in one class, and retailers who put 
up and sell the same products in package 
form themselves, in another class, and pro- 
vides that such food sold in package form, 
not put up by the retailer, shall bear a 
printed label showing net weight or measure 
ef the contents, does not deprive one who 
sells a misbranded package, of the equal 
protection of the laws, and is not violative 
of the 14th Amendment to the Federal Con- 
stitution." 


It was contended in this case that the 
statute was invalid because it imposed im- 
pediments in the pursuits of one person 
not applied to the same pursuits of others. 
It was asked why a statement of the weight 
or measure should be required upon a pail 
of lard, and not upon a can of oysters, etc., 
and why this should be required of one class 
of persons and not of another putting up 
the same commodity. 

In reply the Court in part said: 


“Tt is possible that experience taught the 
legislature that the opportunities for fraud 
or deception in the’ weight or measure of 
the articles embraced in this classification 
were greater than in the case of other prod- 
ucts, or that the volume of trade and con- 
sumption of these articles of food was so 
much greater and more important than that 
of other articles that it was wise to inelude 
them only. It is possible, nay even prob- 
able, that there are many other articles 
which should be embraced within the pro- 
visions of the act, but, does the mere fact 
that the legislature has not included all that 
it might include vitiate the law as respects 
those within its terms? We think not. The 
fact that the legislature did not cover all ar- 


(16) Stegmann v. Weeke, Mo., 1919, 214 S. W. 
137, 5 A. L. R. 1060. 

(J7) Freadrich v. State, 89 Neb. 
W. 650, 34 L. R. A. (CN. S.) 650. 


343, 131 N. 
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ticles of food is not a just ground of com- 
plaint.” * * * “The fraction of an 
ounce taken from the contents of a single 
package may wrong a single consumer but 
little, but where hundreds of thousands of 
packages are sent out, as is done by large 
concerns, the additional profit to the manu- 
facturer or wholesaler will be correspond- 
ingly great, and the temptation to lower the 
contents may be too much to be withstood. 
This is a fraud or deception against which 
the consumer is almost incapable of defend- 
ing himself, but one which the legislature, 
acting for all the people, may foresee and 
guard against. We think there is a rea- 
sonable difference of condition between the 
wholesaler or manufacturer selling such 
packages of food and the retailer who puts 
up the packages himself, and sells them to 
his immediate customers, and that this dif- 
ference furnishes a reasonable basis for 
classification. If in such cases short weight 
or short measure is used, or packages, which 
by artful means deceive the eye as to their 
contents, are put up, the ultimate consumer 
is usually far removed trom the guilty man- 
ufacturer or wholesaler, and is practically 
without a remedy under the prevailing 
methods of the trade in this country at the 
present time, while, if the same act were 
perpetrated by the retailer from whom he 
purchases, the offender is within his reach 
and several methods of relief from further 
exaction are open to him.” 


In upholding an ordinance of Chicago 
which applied to the sale of milk in glass 
bottles or jars, the Supreme Court of Illi- 
nois said: ‘Neither does the fact, we think, 
that the ordindnce does not apply to all 
persons who vend substances in liquid form 
or to all persons who engage in the business 
of selling milk or cream in the city of 
Chicago make the ordinance void, as special 
legistation. The ordinance, as framed, ap- 
plies to all persons who sell milk or cream 
in bottles or glass jars in the city of 
Chicago, and in the fullest sense -is general 
in its terms.’’** 


C. P. Berry. 
St. Louis, Mo. 


(18) Chicago v. Bowman Dairy Co., 234 IN. 
294, 300, 84 N. E. 913, 17 L. R. A. (N. S) 684, 


123 Am. St. Rep. 100, 14 Ann. Cas. 700. 





DAMAGES—MOTIVE IN BREACH OF 
CONTRACT. 
INDEPENDENT GROCERY CO. v. SUN INS. 
CcoO., et al. 





Supreme Court of Minnesota, June 25, 1929. 





178 N. W. 582. 





(Syllabus by the Court.) 





The motives prompting the breach are im- 
material, and, however malicious or wrongful, 
the measure of compensation remains the same. 





BROWN, C. J. Defendants interposed sep- 
arate demurrers to the complaint, which the 
trial court overruled, certify that the question 
thereby presented was important and doubtful, 
and defendants appealed. 


The complaint alleges the following facts: 
Plaintiffs are copartners and during the times 
stated therein were engaged in the retail gro- 
cery trade in the village of North Mankato, the 
good will whereof was of the value of $1,000: 
that on the 2nd day of April, 1918, defendant 
Sun Insurance Office issued to plaintiffs a pol- 
icy of insurance in the sum of $1,500, covering 
the stock of goods and the building wherein 
the business was carried on and conducted; 
that on the 2nd day of November, 1918, a like 
insurance policy was issued to plaintiffs by the 
other defendant covering the same property; 
that on the 24th day of April, 1919, plaintiffs 
suffered a loss by fire and the insured property 
was thereby damaged to the extent of over 
$1,600; notice of the loss was duly given to 
each company, and under instructions from 
their representative and adjuster plaintiffs 
closed their place of business to facilitate an 
examination into the nature and extent of 
the loss; that defendants subsequently offered 
tc pay plaintiffs in full for the damage suf- 
fered the sum of $450, which plaintiffs refused 
to accept; thereafter further negotiations re- 
sulted in a settlement by which defendants 
agreed to pay the sum of $1,100 in full dis- 
charge of their liability; this plaintiffs agreed 
to accept. 


The complaint further alleges that notwith- 
standing the settlement defendants delayed and 
refused to pay the amount agreed upon, and 
paid the same only after plaintiffs, had been 
compelled to bring suit to recover the same; 
it was then paid and the payment was ac- 
cepted by plaintiffs. 

The complaint also alleges that the delay 
in the settlement and payment of the loss was 
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ruinous to plaintiffs’ business and the good will 
thereof; that to maintain the same and to hold 
their former trade an immediate resumption 
of the business was necessary; that they 
needed the insurance money to pay the de- 
mands of pressing creditors, as defendants well 
knew; that defendants wrongfully detained the 
possession of the store building after the fire 
an unreasonable time and until plaintiffs’ pa- 
trons had turned elsewhere and the good will 
of the business had been lost. 


All and singular of which, the delay in the 
adjustment and payment of the loss and the 
other acts of alleged wrongdoing, the complaint 
alleges were willful and malicious and with 
the view on defendants’ part to inflict loss and 
injury to plaintiffs and to ruin and destroy their 
said grocery business, with full knowledge that 
their conduct would have that result and effect, 
to their damage in the sum of $2,900, for which 
they demand judgment. 


The importance of the question presented, 
in a measure at least, is found in the unusual 
character of the suit, and the courage with 
which it stands forth in challenge of estab- 
lished rules of law controlling rights and lia- 
bilities in actions involving breach of contract 
obligations. Though the complaint abounds in 
allegations and charges of malice and intention- 
al wrongdoing on the part of defendants, the 
action is not one in tort, but one for the re- 
covery of damages for a breach of the contract, 
and the rule of liability in actions of that kind 
must control the rights of the parties. Whit- 
taker vy. Collins, 34 Minn. 299, 25 N. W. 632, 
57 Am. Rep. 55; North v. Johnson, 58 Minn. 242, 
59 N. W. 1012; Francis v. Western Union Tele- 
graph Co., 58 Minn. 252, 59 N. W. 1078, 25 L. 
R. A. 406, 49 Am. St. Rep. 507; City of East 
Grand Forks v. Steele, 121 Minn. 296, 141 N. 
W. 181, 45 L. R. A. (N. S.) 205, Ann. Cas. 1914C, 
720. And the real question in the case, on the 
facts alleged, is whether the willful and ma- 
licious delay by defendants in the adjustment 
and payment of the insurance loss, the amount 
of which was paid before the commencement 
of this action, entitles plaintiffs to damages in 
the respects stated in the complaint. We an- 
swer the question in the negative. 


The general rule of damages for the breach 
of contract obligations is well-settled law in 
this state. It limits the rights of the complain- 
ing party to compensation for such loss as re- 
sults naturally and proximately from the 
breach, or such as may reasonably be supposed 
to have been in the contemplation of the par- 
lies at the time the contract was entered into. 








1 Dunnell’s Dig. 2559; Paine v. Sherwood, 21 
Minn. 225; Wilson v. Reedy, 32 Minn. 256, 20 
N. W. 153. The facts presented do not bring 
the case within the rule. Neither the loss of 
trade nor the inability of plaintiffs to pay their 
creditors, or even that they were likely to have 
creditors in the event of a destruction of the 
insured property by fire, or the loss of the 
good will of the business, flowed naturally or 
rroximately from the delay of defendants in 
adjusting and paying the loss; nor can it be 
said that the financial condition and business 
situation of plaintiffs as pictured by the com- 
plaint was within the contemplation of the 
parties when the contract was entered into. 
Those facts therefore furnish no basis for the 
recovery of damages, for as to the breach of 
the contract, whether malicious or not, plain- 
tiffs’ recovery, within the rule stated, must be 
limited to the amount of the legal liability 
under the policy with interest. Talcott v. Mars- 
ton, 3 Minn. 339 (Gil. 238); 8 Ruling Case Law, 
463, and citations. The items claimed are en- 
tirely too remote. O’Neill v. Johnson, 53 Minn. 
439, 55 N. W. 601, 39 Am. St. Rep. 615; Baum- 
garten v. Alliance Assurance Co. (C. C.) 159 
Fed. 275. 


The motives prompting the breach of a con- 
tract are immaterial, so far as the rule of dam- 
ages is eoncerned, and, however malicious or 
wrongful, the measure of compensation remains 
the same. North v. Johnson, 58 Minn. 242, 59 
N. W. 1012; 1 Sutherland on Damages, § 99. 
That is settled law, with few exceptions re- 
ferred to in Beaulieu v. Great Northern Rail- 
way Co., 103 Minn. 47, 114 N. W. 353, 19 L. R. 
A. (N. S.) 564, 14 Ann. Cas. 462, and not here 
material, in all jurisdictions of this country 
except where the so-called “Texas doctrine” 
is followed, under which damages may be had 
as in tort actions for the breach of a contract 
promptly to transmit and deliver telegraphic 
message. But that doctrine, though by analogy 
it supports this action, has been rejected in 
this state. Francis v. Western Union Tele- 
graph Co., 58 Minn. 252, 59 N. W. 1078, 25 L. 
R. A. 406, 49 Am. St. Rep. 507; Beaulieu v. 
Great Northern Railway Co., supra. We earlv 
adopted the rule of Hadley v. Baxendale, 9 
Exch. 341, and it has since been followed. 1 
Dunnell’s Dig. 2559. 


The action is wholly unlike Tuttle v. Buck, 
107 Minn. 145, 119 N. W. 946, 22 L. R. A. (N. 
S.) 599, 181 Am. St. Rep. 446, 16 Ann. Cas. 
807, and kindred cases cited by plaintiff. That 
was an action in tort, pure and simple, and 
bore no relation whatever to contractual 
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rights. The rule as to such-actions is quite 
different from that applied in breach of con- 
tract cases. 1 Dunnell’s Dig. 2562. 

It follows that the complaint fails to state 
a cause of action, and the demurrer should 
have been sustained. 

Order reversed. 


Note—Motive or Malice in Breach of Contract 
as Affecting Measure of Damages.—It must be 
accepted as true that the great weight of author- 
ity supports the proposition that exemplary dam- 
ages are not recoverable in actions upon contract. 
But it has been said in a state where forms of 
actions are not of essence, that “There are cases 
where the tort comes into being as a result of 
the breach of a contract; as, for instance, where 
there is a contract of carriage with a common car- 
rier and it is breached. In such circumstances 
the breach of the contract gives rise to a tort; 
not, however, because it was wrong to breach 
the contract, but only because the law laid an 
obligation upon the carrier to perform his duty 
in the premises, and he had breached the obliga- 
tion imposed by law which, in the particular in- 
stance, arose from the relation created by con- 
tract. * * * It is in this view, generally speaking, 
that punitive damages are allowed as for a tor- 
tious breach of contract.” Trout v. Watkins L. & 
U. Co., 148 Mo. App. 621, 130 S. W. 136. 

Thus in a case of ejection of a passenger from 
a railroad train, if there is no unnecessary force 
or insult, no punitive damages can be allowed, 
as in such case the action is purely ex con- 
tractu. L. & E. R. R. Co. v. Lyons, 104 Ky. 23, 
46 S. W. 209. See also Moon y. Int. Street R. 
Co., 85 N. Y. Supp. 363. 

But there are some cases that make no such 
distinction and they are not confined to Texas, 
where the rule allows punitive damages for breach 
of contract. They decide squarely that motive 
does have some play in the swelling of damages 
in cases ex contractu, 

Thus in Judice vy. So. Pac. Co., 47 La. Ann. 
255, 16 So. 816, it was said: “We know of no 
authority here that would justify us in assessing 
punitory damages in the absence of bad faith 
in actions arising ex contractu.” 

In Prince v. State Mut. L. Ins. Co., 77 S. C. 
187, 57 S. E. 766, it is ruled that punitive dam- 
ages are allowable where a breach of contract 
is recoverable if it is accompanied by a fraudu- 
lent act. In a prior case for breach of contract 
to convey land, there was an allegation that this 
was with a malicious and fraudulent purpose. 
This gave ground for exemplary, in addition to 
actual, damages. Wellborn v. Dixon, 70 S. C. 
108, 49 S. E. 232, 3 Ann. Cas. 407. 

In Addis v. Gramophone Co. (1909), A. C. 488, 
101 L. J. (N. S.) 466, 3 B. R. C. 98, it was ruled 
by a majority of 5 to 1, that for the wrongful 
dismissal of a servant, damages for the manner 
of dismissal or for his injured feelings, or 
because it is made more difficult for him to ob- 
tain fresh employment, cannot be allowed. Lord 
Collins, the dissentient, goes into much research 
on this question, citing from Sedgwick on Dam- 
ages to the effect that the opposite doctrine is 
“supported mainly on the grounds of authority 
and convenience.” He also cites Chitty in early 





editions on Contracts. In the 1834 edition he 
quotes him as saying: “There are instances in 
which the defendant may be regarded in the 
light of a wrongdoer in breaking his contract, 
and in such cases a greater latitude is allowed 
to the jury in assessing damages,” citing Lord 
Sondes v. Fletcher (1822), 3 Barn. & Ald. 835. 

In 1849, on a question of damages for wrong- 
ful dismissal, Maule, J., Cresswell and Wilde, JJ., 
concurring, said: “I also think there is no ground 
for saying the damages were miscomputed. It 
must be borne in mind that embezzlement was 
imputed to the plaintiff.” Smith v. Thompson, 8 
Cc. B. 4, 61. 

Lord Collins says: “Doubtless there are other 
dicta to the same effect scattered through the re- 
ports; indeed it could hardly fail to be so in 
view of the authorities which I have cited and 
the absence of any decided case to the contrary ; 
at the same time it was quite possible that the 
strong opinion of so distinguished a text writer 
as Mr. Sedgwick might lead casual readers to 
forget that the law of England was once clearly 
established to the contrary.” 

In Maw v. Jones, 25 Q. B. D. 107, 63 L. J. (N. 
S.) 347, decided in 1890, it was decided “that a 
false charge may aggravate the damages in a 
case of wrongful dismissal.” - 

It seems to me that in code states and where 
the rule is that form of action is not so much 
regarded as where statements or pleadings are 
construed according to what the facts show are 
rights of action or claims for relief. a liberality 
unknown to the common law ought to be recog- 
nized. If one acts oppressively, because of a 
contract relation, this ought. not to shield him 
from legitimate consequences, but the contract 
could be regarded as opportunity for the op- 
pression and it should be dealt with accordingly. 
Furthermore, it easily may be seen what should 
be the reasonable consequences of a wrongful 
breach. 

c: 








HUMOR OF THE LAW. 


“It is strange that statesman friend of yours 
thinks it is his duty to whip his children.” 

“Why is it strange?” 

“Because, I understand he is opposed to a 
duty on hides.”—Baltimore American. 


“John, how much money have we in the 
bank?” 

“We? 
Why?” 

“Nothing, only I just got a letter today from 
the lawyer who settled up my father’s estate. 
There was more property than anybody an- 
ticipated, a good deal more.” 

“That’s fine. How much do we get out of 
it, Maria?” 

“We? I get a few thousand dollars, John. 
Why?”—Chicago Tribune. 


I have a few hundred dollars, Maria. 
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"4. Aetion—Election.—Where property is 
wrongfully obtained from the owner by another 
and converted to his own use, the former 
owner has two remedies open to him, one to 
treat the title as having passed, and sue for its 
value, and the other to sue for the recovery of 
the specific property; and, when with knowl- 
edge of the facts, he sues for the value of the 
property converted, the election is complete, 
and the other remedy is no longer available to 
him.—Ireland vy. Waymire, Kan., 191 Pac. 304. 

2. Associations—Exclusive Use of Name.— 
In suit by one organization to enjoin another 
organization from using certain name, equity 
will not grant relief unless the plaintiff's ex- 
clusive right to the use of such name is clearly 
established.—Most Worshipful United Grand 
Lodge of Free and Accepted Masons of Mary- 
land v. Greén, Md., 110 Atl. 851. 

3. Injunction.—An association, labor union 
or the like cannot sue in its own name, under 
Rev. St. art. 6149, unless property rights In 
which the membership is jointly interested are 
involved, and a labor union could not maintain 
a suit in its name to restrain a city from dis- 
charging certain members of the fire depart- 
ment, there being no contract between the la- 











bor union and the city.—San Antonio Fire Fight- 
ers Local Union v. Bell, Tex., 223 S. W. 506. 


4, Bailment—Enlarging Liability.—A contract, 
enlarging a bailee’s liability to that of an in- 
surer, must be specific and in clear and un- 
ambiguous language, when, though it will not 
be extended beyond its terms, it must be given 
effect as showing the intention of the parties. 
—Commercial Acetylene Supply Co. v. Fox, Cal., 
191 Pac. 33. 

5. Bankruptey — Reversion to Bankrupt.— 
Where a trustee in bankruptcy elects not to 
take and charge the estate with incumbered 
property of the bankrupt, or where he aban- 
dons it, the property or right, whatever it is, 
remains in or reverts to the bankrupt.—Abo 
Land Co. v. Tenorio, N. Mex., 191 Pac. 141. 

6. Bills and Notes—Bona Fide Holder.—If 
notes fraudulently procured by corporation are 
transferred to president of corporation, the 
president could not set up defense of a bona 
fide holder in due course.—Duncan v. Carson, 
Va., 103 S. EB. 665. 

7.——Certificate of Deposit—Bona fide pur- 
chase of a note by a bank is not established 
by the fact that the bank gave a certificate of 
deposit for the note, unless the certificate was 
paid in whole or in part, or was a negotiable 
instrument and still outstanding as a liability 
on the bank; for a certificate of @eposit is not 
ipso facto a negotiable instrument, but, to be 
such, must be payable to order or bearer.—Clay- 
ton v. Bank of East Chattanooga, Ala., 85 So. 
271. 

§8.——Circumstantial KEvidence.—Where the 
transferee of negotiable paper claimed to be a 
bona fide holder, his knowledge or defect in 
the title of the transferor may be established 
by circumstantial evidence alone—Lewis  v. 
Western Stock Remedy Co., Iowa, 178 N. W. 
536. 

%. Brokers — Exclusive Agency.—A_ broker's 
agency is not rendered irrevocable by the fact 
that the agent's right to sell is made exclusive. 
—Beck v. Howard, S. D., 178 N. W. 579. 

19. Burglary—Common Law.—To constitute 
burglary at common law, the breaking must 
have been in the nighttime—Bowser y. State, 
Md., 110 Atl. 854. 

¢ Specific Intent.—One who enters a 
building with intent to steal anything to be 
found therein, which he may desire to ap- 
propriate, is guilty of burglary, although he 
has no specific article of personal property. in 
mind when he makes the entry.—State v. Dwyer, 
Idaho, 191 Pac. 208. 


12. Carriers of Goods — Concurring Negli- 
gence.—While a carrier is exempt from liabil- 
ity if the act of God is the proximate and sole 
cause of loss, the carrier is liable if its negli- 
gence concurs in and contributes to the loss, 
as where negligent delay in a shipment pro- 
duces a condition where act of God causes in- 
jury.—Merchants & Miners Transp. Co. v. L. J. 
Upton & Co., Va, 103 S. E. 616. 

13. Chattel Mortgages — Burden of Proof.— 
The burden to overcome the presumption and to 
establish the claim that the mortgage was not 
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intended as a reality, but as a sham and pre- 
tense to deceive creditors, rests with the mort- 
gagor or those claiming under him.—Summit 
Mercantile Co. v. Daigle, Minn., 178 N. W. 588. 


14. Contracts—Invalidity.—A statute prohib- 
iting the making of contracts, except in a cer- 
tain manner, ipso facto makes them void if 
made in any other way, notwrthstanding that 
the statute does not expressly pronounce it 
void, and it is immaterial whether the thing for- 
bidden is malum in se or merely malum pro- 
hibitum.—Smith v. Bach, Cal, 191 Pac. 14. 


15.———Mutuality—A contract to furnish lum- 
ber, if the purchaser is bound thereby to order 
and receive the minimum amount of lumber pro- 
vided for so that the sellers would have a rem- 
edy for damages for failure to order such 
amount, is not wanting in mutuality; but, if 
the purchaser is not so bound, it is a mere op- 
tion, failure to exercise which creates no liabil- 
ity —Ward v. McKinley, Ore., 191 Pac, 322. 

16. Corperations—Compensation to Director. 
—Officers and directors serve without compen- 
sation for performing usual duties, unless ex- 
press provision is made therefor, either by stat- 
ute, charter, or agreement.—Fox v. Arctic 
Placer Min. & Mill. Co., N. Y., 128 N. &. 154. 

17. -Minority Stockholders.—In a suit by 
minority stockholders of a corporation to re- 
cover from an officer the amount of certain sums 
embezzled by a bookkeeper, court had power 
to enter money judgment against such officer 
in favor of corporation.—Boulicoult y. Oriel 
Glass Co., Mo., 223 S. W. 423. 

18.——Partnership.—A corporation which had 
entered into a partnership agreement was liable 
on a partnership debt contracted by tft In the 
furtherance of the purposes for which the cor- 
poration was organized, even though the part- 
nership agreement was ultra vires.—Hayes- 
Thomas Grain Co. y. A. F. Wilcox Contracting 
Co., Ark., 223 S. W. 357. 

19. Criminal Law—Conspirator.—-One who en- 
ters any conspiracy at any stage of its prog- 
ress adopts all that has gone before, and makes 
himself a party thereto, and to wnat comes af- 
ter, and his acts and declarations are admissible 
in evidence.—Sapp vy. State, Tex., 223 S. W. 459. 

20.—Husband and Wife—A husband and 
wife may conspire together to commit an of- 
fense, so that the acts and declarations of one 
not on trial may be admissible against the other. 
—Steele v. State, Tex., 223 S. W. 473. 


21.—-—-Separation of Jury.—Defendant, having 
voluntarily consented to the separation of jur- 
ors during the trial, cannot complain that dur- 


ing separation jurors read newspaper articles 
pertaining to the trial, in the absence of posi- 
tive showing that the reading of the articles 
caused the rendition of a verdict that was the 
result of passion and prejudice.—State v. Skin- 
ner, Wash., 191 Pac. 148. 

22. Death — Punitive Damages.—Surviving 
wife and daughter of deceased emptoye were 
entitled, in action under Federal Employers’ 
Liability Act (U. S. Comp. St. §§ 8657-8665), to 
recover reasonable compensation for the pecunt- 
ary loss sustained, but could not recover puni- 
tive damages or damages for mental anguish or 





for mental or physical suffering by employe.— 
Crecelius v. Chicago, M. & St. P. Ry. Co., Mo., 
223 S. W. 413. 


23. Deeds—Condition Precedent.—A “condi- 
tion precedent” is one that must be performed 
before the estate can vest or be enlarged.— 
Fraley v. Wilkinson, Okla., 191 Pac. 156. 

24.—_Delivery.—Father’s deed to daughter, 
executed and caused to be recorded by him 
without the intent to make the document effec- 
tive to invest her with title, will be set aside 
as null and inoperative for want of delivery. 
Crummett v. Taylor, Me., 110 Atl. 807. 

25. Habendum Clause.—If there is irrecon- 
cilable conflict in the meaning of habendum and 
granting clauses, effect will be given to the 
provision appearing in the granting clause, 
rather than to the one appearing in the haben- 
dum clause—Lawless v. Caddo River Lumber 
Co., Ark., 223 S. W. 395. 

26. Inadequacy of Consideration.— While 
inadequacy of consideration is never a 
for the cancellation of a conveyance, 
cases constitutes satisfactory evi- 
Callahan, Iowa, 178 


mere 
ground 
it in 
dence of fraud—Grace v. 
N. W. 520. 

27.——Love and Affection.—A deed from par- 
ent to child, or from child to parent, need not 
be supported by a valuable consideration.— 
Bishop v. Williams, Tex., 223 S. W. 512. 

28. Divoree — Education of Child.—Husband, 
required by contractual divorce decree to sup- 
port children while at college, held entitled to 
have his reasonable plans and arrangements 
as to what college the children should attend, 
what their education should be.—Dunham v. 
Dunham, Iowa, 178 N. W. 551. 


some 


29.- Extreme Cruelty.—“A continuing course 
of conduct on the part of either spouse, which 
so grievously wounds the mental feelings, or 
which so utterly destroys the peace of mind 
as to seriously impair the bodily health and en- 
danger the life or reason of the other, or which 
nullifies the legitimate ends and objects of 
matrimony, constitutes ‘extreme cruelty,’ with- 
in the meaning of the statute.”—De Vore v. De 
Vore, Neb., 178 N. W. 621. 

30. Demicile — Residence.—‘Domicile” and 
“residence” are not interchangeable words of 
the same or equivalent meaning, as @ man can 
have but one domicile at one and the same time, 
but he may have several residences.—Talley v. 
Commonwealth, Va., 103 S. E. 612. 

31. Easements — Quitclaim Deed.—A_ quit- 
claim deed of a right-of-way, not of a defined 
strip save for a small fraction of the distance, 
held to pass, not the land, but only an ease- 
ment in the nature of a private way over the 
land.—Blazek v. Telecky, Iowa, 178 N. W. 518. 

32. Ejeetment—Mesne Profits.—Mesne profits 
recoverable in ejectment comprehend only com- 
pensation for use and occupation, measured by 
the fair rental value during the tortious hold- 
ing.—Profile Cotton Mills v. Calhoun Water Co., 
Ala., 85 So. 284. 

33. Equity—Clean Hands.—Whenever a party, 
who, as actor, seeks to set the judicial machin- 
ery in motion and obtain some remedy, has vio- 
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lated conscience or good faith, or other equit- 
able principle, in his prior conduct, then the 
doors of the court will be shut against him in 
limine; the court will refuse to interfere on his 
behalf, to acknowledge his right, or award any 
remedy. “He who comes into equity must come 
with clean hands.”—Tampa & J. Ry. Co. v. 
Cotts, Fla., 85 So. 364. 

34. Estates—Conditional Fee.—One of the in- 
cidents of a fee conditional. is the right of a 
tenant to sell the land upon the birth of issue. 
—McWhite v. Rosemon, S. C., 103 S. E., 586. 

35. ividence—- Common Knowledge.—Noisy 
and odorous character of public garage is a 
matter of common knowledge.—Myers v. For- 
tunato, Del., 110 Atl. 847. 

36. Mortality Tables.—In action for death, 
mortality tables are not conclusive as to life 
expectancy.—Gulf States Steel Co. v. Jones, Ala., 
85 So. 264. 

37. Executors and Administrators — Trust 
Fund.—An administrator is a trustee, of whom 
the utmost good faith is required, and he is 
particularly the representative of creditors, 
holding the estate as a trust fund for the pay- 
ment of debts, so that it is a fraud in law for 
such trustee to take for his own benefit a po- 
sition in which his interest will conflict with 
his duty.—Scholtz vy. Hazard, Col., 191 Pac. 123. 


38. Grand Jury — Judicial Function.—The 
grand jury, in its inquest of crimes and offenses, 
and in its finding and presentation of indict- 
ments to the court of common pleas, does not 
exercise a judicial function. It only acts as 
the formal and constitutional accuser of crime 
and those it believes to be probably guilty 
thereof.—State v. Price, Ohio, 128 N. E. 173. 

39. Husband and Wife—Separate Property.— 
Wife’s millinery business and earnings derived 
therefrom relinquished to her by her husband 
held to have become her separate property.*~— 
Smith v. Smith, Cal., 191 Pac. 60. 


40. Temporary Alimony.— Temporary ali- 
mony and suit money are allowed wife suing 
husband for separate maintenance to put her 
on equality with him so that she may prose- 
cute her action and have means of living while 
so doing.—Bagot v. Bagot, Col., 191 Pac. 96. 

41. Injunction—Equity.—Equity will not as- 
sume jurisdiction in suit for injunction merely 
because the damages that might be awarded at 
law might be considered inadequate, where 
there are no special circumstances which would 
limit a jury in an award of damages.—Werni- 
koff v. Brooks, N. J., 110 Atl. 809. 

12. Insurance—Chattel Mortgage—Where a 
fire policy declared that it should be void un- 
less otherwise provided by agreement indorsed 
thereon if the personal property insured should 
be incumbered by chattel mortgage, the policy 
is avoided where the insured gives a chattel 
mortgage, although the mortgage be void for 
usury, for it exists as a matter of fact, and the 
reason requiring knowledge is the same as in 
ease of a valid mortgage.—Lipedes v. Liverpool 
& London & Globe Ins. Co., Ltd., N. Y., 128 N 
B. 160. 


43.——Reinsurance.—The general rule is that 
contracts of reinsurance are merely contracts 
of indemnity of the insurer, creating no privity 
between the insured policy holder and the re- 
insuring company.—American Bonding Co. v. 
American Surety Co., Va., 103 S. E. 599. 

i4. Landlord and Tenant—Gambling Purpose. 
—One renting a house, with the intention of 
both parties that it be used for gambling, could 
not claim damages because the reputation of the 
house was injured by such use; the contract 
having for its object the violation of law: but 
the tenant. on landlord's seizing apparatus in 
the house to reimburse himself for damage by 
reason of such loss of reputation. could recover 
the same.—Pratt v. Padgett, Cal., 191 Pac. 39. 

5 Lease.—The contract for the lease of a 
newspaper plant during the period the lessor 
should be in the military service during the 
late World War or in any even: for one year 
is not void for uncertainty, for in the course 
of human events the time for determination 




















would become certain.—Beeson v. La Vasque, 
Ark., 223 S. W. 355. 


46. -Notice of Possession.—The ordinary 
rule is that the purchaser of rented property 
takes subject to the terms of the letting.— 
Zurick v. Perlmutter, N. J., 110 Atl. 826. 


47.——Underletting Where a written lease 
contains the usual covenant that lessee is not 
to relet or underlet the whole or any part of 
the premises, or assign the lease without the 
written consent of the lessor, and that the les- 
sor has the usual option to re-enter and relet 
in ease of vacancy or abandonment during the 
term, the lessor is not bound to accept a pros- 
pective tenant, offered by the lessee after vaca- 
tion so as to minimize damages.—Muller v. 
seck, N. J., 110 Atl. 831. 


18. Libel and Slander — Reputation.—Dam- 
ages to a person’s reputation are presumed to 
result from a libel per se; so, where a letter 
was libelous per se because imputing want of 
chastity to plaintiff. who was sufficiently iden- 
tified, there is a sufficient presumption of dam- 
age.—Peterson v. Rasmussen, Cal., 191 Pac. 30. 





19._—-Special Damages.—If an alleged de- 
famatory publication is libelous per se, no al- 
legation of special damages is necessary.—Ji- 
meno v. Commonwealth Home Builders, Cal., 
191 Pace. 64. 


50. imitation of Actions—Tolling Statute — 
The admission of liability during the period of 
limitations tolls the statute only in cases of 
assumpsit and never in tort.—Hegehus v. 
Thomas Tron Co., N. J., 110 Atl. 822. 


51. Logs and Logging—Interest in Land.—A 
deed to growing timber authorizing the grantee 
to cut and remove the same within a specified 
time conveys an interest in land.—Henry Quell- 
malz Lumber & Mfg. Co. v. Roche, Ark., 223 S. 
W. 376. ° 

52. Marriage — Ceremony.—"Marriage” is a 
status, the living together of a man and a 
woman as husband and wife. under an agree- 
ment, express or implied. which need not be 
solemnized by any ceremony, or be under li- 
cense from the state. where the agreement is 
made effective by the parties living together 
publiely as husband and wife.—Bobbitt v. Bob- 
hitt. Tex., 223 S. W. 478. 


53. Master and Servant — Consideration.— 
Emplove’s agreement to cantinue working for 
employer when he was under no obligation to 
do so held good consideration for employment 
contract.—Pettit v. C. W. Pritchard Co., N. J., 
110 Atl. 821. 


54.——Meeting of Minds.—The relation of 
master and servant arises only out of contract, 
to constitute such contract there must be mu- 
tual understanding, a mutual agreement be- 
tween and a mutual meeting of the minds of the 
parties.—New v. McMillan, Okla., 191 Pac. 160. 
55. Proximate Cause.—It is not sufficient. 
to subject an employer to liability for death of 
its servant. that its negligence merely furnished 
the condition, or gave rise to the condition, 
whereby the injury to the servant was made 
possible; such causation being too remote for 
iudicial cognizance.—Clinton Mining Co. v. Love- 
less, Ala.. 85 So. 289. 


56. Moertgages—Parol FEvidence.—What ap- 
pears to be an absolute conveyance may in 
equity be shown by sufficient paror evidence to 
he only a security for a deed.—Egegleston v. 
Eegleston, Va., 103 S. E. 603. 

57.—-—Purchase Money.—A purchase-money 
mortgage takes precedence over a judgment 
against the mortgagor.—Emery v. Ward, Col., 
191 Pac. 99. 

5&8. Municipal Corporations—Debt Limitation. 
—If there is no special limitation in the Con- 
stitution, and the debt or liability is one to be 
incurred in the discharge of a public or State 
duty, which it is proper for the legislature to 
impose upon the municipality. it can constitute 
no objection to the validity of the act imposing 
it that the debt or liability is to be created with- 
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out its consent.—City of Richmond v. Pace, Va., 
103 S. E. 647. 

59.——Raising Grade.—Where the city raised 
the grade of a street above the level of abut- 
ting lot without making adequate provision for 
drainage of surface water, city was liable to 
abutting owner for damage to her property 
caused by the surface water being thrown back 
thereon.—Town of Farmville v. Wells, Va., 103 
S. E. 596. 

60.——Traffic Ordinance.—A traffic ordinance 
requiring drivers of vehicles to stop at rear of 
a street car which has stopped to take on or 
let off pasengers, so as to allow passengers 
free passage between street car and curb and 
wait until street car has resumed motion, pro- 
vided that in congested districts vehicles may 
pass street cars so stopping if they ctear six 
feet from the lower step, though not requiring 
car stops to be marked, is a proper police reg- 
ulation.—Nichols v. City of Cleveland, Ohio, 
128 N. E. 164. 

61. Navigable Waters—Avulsion.—“Avulsion” 
is a sudden disruption of one man’s land to an- 
other's, which may be followed and identified, 
as distinguished from that increment which 
slowly or rapidly results from floods by which 
accretion is utterly beyond the power of iden- 
tification, and particularly from “gradual and 
imperceptible accretion.”—Attorney-General v. 
Bay Boom Wild Rice & Fur. Farm, Wis., 178 
N. W. 569. . 

62. Negligence—Invitee—A shopkeeper is un- 
der legal obligation to keep and maintain his 
premises in reasonably safe condition for use 
as to all whom he expressly or impliedly in- 
vites to enter the premises.—Ober y. The Golden 
Rule, Minn., 178 N. W. 586. 

63. Payment—Duress.—Where, to protect his 
business, plaintiff gave securities in escrow on 
demand of defendant from whom plaintiff's as- 
sociate in business had embezzled and defendant 
realized thereon, plaintiff may recover the pro- 
ceeds regardless of the validity of the escrow 
agreement, since duress was used preventing a 
voluntary payment.—Galvin v. Stokes, Col., 191 
Pac. 117. 

64. Physicians ard Surgeons — X-Ray.—.A 
physician is not liable for injuries resulting 
from use of X-ray where he exercises such rea- 
sonable care and skill as is ordinarily exercised 
by reputable physicians in the locality.—Hamil- 
ton v. Harris, Tex., 223 S. W. 533. 

65. Principal and Agent — Ratification.—A 
principal may by ratification become bound by 
the unauthorized act of an ageni, or the act 
of one who was not, before such ratification, 
actually the agent of the principal.—State of 
Missouri v. Federal Lead Co.,, U. S. D. C., 265 
Fed. 307. 

66.——Retention of Benefits.—One 
cepts and continues to take and retain the 
benefits of an agreement cannot be heard to 
deny the authority of the agent wno acted for 
him in making the agreement.—Miller v. Bel- 
mont Packing & Rubber Co., Pa., 110 Atl. 802. 

67. Railroads—Highways.—The grant of au- 
thority to construct an interurban railway in 
a public highway does not confer on the com- 
pany the exclusive use of the portion of the 
highway on which the track is constructed.— 
Fairchild v. Lake Shore Electric Ry. Co., Ohio, 
128 N. E. 168. 

68. Receivers — Appointment.—The cases in 
which receivers will be appointed are ordinarily 
limited to those in which it appears that the 
appointment is necessary, either to prevent 
fraud or to save the property from injury or 
threatened loss or destruction, which facts must 
be established to the satisfaction of the court. 
—Apalachicola Northern R. Co. v. Sommers, Fia.. 
85 So. 361. 

69. Seduction—Promise of Marriage.—If de- 
fendant seduced prosecutrix through a promise 
of marriage, it is immaterial that no definite 
time was fixed upon for the marriage.—Klep- 
per v. State, Tex., 223 S. W. 468. 

70. Sales—Caveat Emptor—The maxim ca- 
veat emptor applies, so far as quality is con- 


who ac- 





cerned, as well to executory contracts of sale of 
chattels by description as to present sales of 
specific chattels, where in the absence of fraud 
there has been an acceptance of the subject 


to the sale.—Latham v. Powell, Va., 103 S. E. 
338. 


71. Specific Performance — Damages.—The 
contract was one which contemplated the giv- 
ing by plaintiff to her sister of personal care 
and companionship in her daily life. Her servy- 
ices were of a nature not capable of being meas- 
ured by any pecuniary standard and cannot be 
adequately compensated by a money judgment. 
—Colby v. Street, Minn., 178 N. W. 599. 

72. Parol Contract.—‘‘Specific performance 
of a parol contract will be enforced by a court 
of equity, where one party has wholly and the 
other party performed it, and its nonfulfill- 
ment on the one hand would amount to a fraud 
on the party who has fully performed it.”— 
Evans v. Kelly, Neb., 178 N. W. 630. 

73. Statute of Frauds.—A verbal contract 
to carry waters of plaintiff ditch company 
through defendant ditch for 99 years, fully per- 
formed for one irrigation year, was taken out 
of statute of frauds relative to contracts for 
more than a year, so as to authorize specific 
performance thereof.—Hoehne Ditch Co. v. John 
Flood Ditech Co., Col., 191 Pac. 108. 

74. Street Railroads — Contributory Negli- 
gence.— Contributory negligence of the owner of 
an automobile struck by a street car at a street 
intersection does not bar recovery for injury 
resulting from failure on the part of the motor- 
man, after he discovered the danger, to use 
proper care to avoid the collision; the auto- 
mobile owner having done all he could to get 
his automobile out of the way of the street car 
as soon as he discovered it.—Southwestern Gas 
& Electric Co. v. Grant, Tex., 123 S. W. 544. 

75.—-——Presumption of Care.—A_ street rail- 
road is not required to presume that one in the 
use of a street may be negligent, much less to 
presume that he may be an active wrongdoer. 
—Sturm v. Tri-City Ry. Co. Iowa, 178 N. W. 


16.— Use of Street.—Traction company may 
obtain from state with consent of the city a 
right to such an exclusive use of a street as 
necessarily excludes or limits the power of the 
municipality thereafter to interfere.—City of 
New York v. Hudson & M. R. Co., N. Y., 128 N. 
BE. 152. 

77. Subrogation—Grant of Right.—It is not 
proper to grant subrogation while a _ portion 
of the debt due the company whose obligation 
was paid with the funds of the company seek- 
ing subrogation is still unpaid.—Southern Trust 
Co. v. Garner, Ark., 223 S. y. 369. 

78. Taxation—-National Bank Stock.—Under 
tev. St. U. S. § 5219, permitting taxation of 
national bank stock, the states cannot impose 
double taxation on such stock, and therefore 
cannot require bank real estate which is prop- 
erly assessed at less than its actual vaiue to be 
credited to the bank at only its assessed value. 
which would impose double taxation on the 
difference between the assessed and the actual 
value.—Security Sav. Bk. v. Board of Review. 
lowa, 178 N. W. 562. 

7%. Trusts Revocation.—A complete trust 
without reservation of power of revocation can 
only be revoked by consent of all the cestuis. 
—Russell’s Ex'rs v. Passmore, Va., 103 S. E. 
653. 

80.—Selection of Agents.—Though a _ trus- 
tee may not delegate his duties and powers, he 
must frequently act through agents or attor- 
neys, remaining responsible for their reasonable 
diligence, and being obligated to select them 
with reasonable care, and to supervise their 
acts with such care.——-McClure v. Middletown 
Trust Co. Conn., 114 Atl. 838, 

81. Wills—Signature.—Where no space was 
left at the bettom of an olographic will, and 
testator’s name was signed in the only blank 
space which had been left, which was in the 
upper left-hand corner, held, that the document 
showed testator’s intention to thus authenticate 
the instrument.—In re Streeton's Estate, Cal., 
191 Pace. 16. 





